Cruel and Unusual Punishment?

Case 1: An Eye for An Eye

I. The Verses
According to each of the sources below, what is the punishment for maiming another?

For killing? For killing an animal?
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If men fight and hurt a pregnant woman so that she
miscarries, and yet no harm follows, he shall be surely
fined such as the woman's husband demands and the
judges estimate. (23) But if any harm follows, then you
must take life for life, (24) eye for eye, tooth for tooth,
hand for hand, foot for foot, (25) burning for burning,
wound for wound, and bruise for bruise
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(17) He who strikes any man mortally shall surely be put to | 72m1 (1) .n»¥ nin Q78 W3 92 722 23 UK (1)
death. (18) He who strikes an animal mortally shall pay it | 177 *3 ux) (v°) W93 NOR WOy AIPY nTa wo)
back, life for life. (19) If anyone injures his neighbor; as he | nnp 9y (2) 1% TPy 12 APy WK Ny o

has done, so shall it be done to him: (20) fracture for
fracture, eye for eye, tooth for tooth. As he has injured
someone, so shall it be done to him. (21) He who kills an
animal shall pay it back; and he who kills a man shall be put

to death.
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(18) If men quarrel and one strikes the other with a stone or with his fist, and he doesn't die, but is

confined to bed, (19) if he rises again and walks around with his staff, then he who struck him shall

be cleared; only he shall pay for the loss of his time, and he shall provide for his healing until he is
thoroughly healed.
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(30) Whoever kills any person, the murderer shall be
slain at the mouth of witnesses, but one witness shall not
testify against any person that he die. (31) Moreover you

shall take no ransom for the life of a murderer who is

guilty of death; but he shall surely be put to death.
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Commentary — "y npn 1p"
How is this phrase meant to be understood, literally or metaphorically? How do we know?

l. Literal — wan 1y

(1) Philo, On Special Laws 3:33:182

And our law, being the interpreter and teacher of equality, commands that offenders should undergo a
punishment similar to the offence which they have committed; that, for instance, they should suffer
punishment in their property if they have injured their neighbour in his property; in their persons, if they
have injured him in his body, or in his limbs, or the organs of his outward senses; and, if their evil
designs have extended to his life, then the law commands that the punishment should affect the life of the
malefactor. For to exact a different and wholly unequal punishment which has no connection with or
resemblance to the offence, but which is wholly at variance with it in all its characteristics, is the conduct
of those who violate the laws rather than of those who would establish them.

According to Philo, why is talion (an eye for an eye) the most just form of punishment? Do you

agree?
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R. Eliezer said, "an eye for an eye", is this to say, | T2 11901 P2 °IR Y12 7Y AN 7Y, IR WHR 20
whether intentional or not, he pays only money? | x>x1 2357 M 1NN KPR O9WH IR PIOND RY

Behold, the text removes one who intentionally [wan] RXOX Obwn IPRW DM 12 MwWYY Manmna
maims, that he must pay [an actual limb], as it says:

"he who makes blemish in his fellow", a rule, "an eye
for an eye", a detail. We have a general rule followed
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by a detail...

R. Eliezer is the minority (sole) opinion within rabbinic law which takes the verse literally; how,

though, does he limit the law?

I1. Monetary Compensation
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An eye for an eye — Do you say monetary compensation, | 1y XX PR IR 777 IR OR300 LPY Don Py
or maybe this is an actual eye? R. Yishmael says: it says, | xp>1) 9mR X7 7 ;9K 9RvAw *27 0w
"He who Kkills an animal shall pay it back; and he who YRR LOMY OTR 79 TI9wS aema mon (R
kills a man shall be put to death." The text compares
damage to humans with damage to animals... just as
damage to animals requires monetary compensation, so
too damage to man.
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What textual proof does R. Yishmael bring to support the idea that the verse is not to be taken

literally but rather refers to money? Do you find these convincing?
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R. Saadia said, "We cannot explain this verse literally, for if a man smote the eye of his friend and removed
one third of its light, how is it possible that he will be smitten with the exact same blow, not more and not
less? Maybe he will remove all the light from his eye? And even more difficult are cases of burns and wounds,
for if they are in a dangerous place, maybe he will die. Ben Zuta said to him: Does it not say in another place
"As he has injured someone, so shall it be done to him." The Gaon responded: The "2" is in place of "23", so
that the meaning is "so too a punishment will be placed upon him". Ben Zuta responded: "As he did so shall
be done to him" and the Gaon responded: Behold by Shimshon it is stated, "As they did to me so | did to
them," and Shimshon did not take their wives and give them to others, he simply repaid them their due. Ben
Zuta responded: If the perpetrator is poor, what will be his punishment? The Gaon replied: If a blind person
blinds another, what shall be done to him?... But the rule is, we cannot give a full explanation to the laws of
Torah if we do not rely on Chazal; just as we received Torah from our ancestors, so we received the Oral law;
there is no difference between the two.

What conceptual proofs does R. Saadia make to prove that the verse must refer to monetary

compensation? What arguments does Ben Zuta raise against him? How does he answer these?

In the end, what is R. Saadia's final argument?
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And the verses prove that we are speaking of the monetary | nonn QIRWIW 237 517 RV 7°7°212 PRI0OM
value of the leg: When a person Kills a person, one cannot | %ax ;31771 - *37 21w 102 10705 TR 07X
compensate him with money, and therefore he is killed. But | 945573 o3 19 199 1900 X Y A - PR
with regards to limbs, how will it help if they make a blemish
in his neighbor? Better that they should give him money to
support himself. As we see with the laws of one who mains
another, it does not say that he should receive a similar
wound, but rather: "he shall pay for the loss of his time, and
he shall provide for his healing."
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What further textual and conceptual proof is brought by R. Yosef Bekhor Shor?




111. Case Dependent
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And the Rabbis taught that he pays money; and that which it says, "You shall not take a ransom for a
murderer..." is clear proof that the Torah allows one to take a monetary ransom in other wounds which do not
incur death, so too by the owner of a goring ox... And these are things which have been given into the hands
of the judges, for indeed if a person is wealthy and does not care about the loss of his property and becomes
complacent in his damaging of others, the judges can give him the literal punishment of an "eye for an eye".

Though Shadal agrees that the verse might refer to monetary compensation he suggests that in
certain cases, judges might demand instead a literal eye for eye payment; how so? What is the logic

behind such a "two-track" system of justice?

1VV. Evolving Society
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Therefore | say that all of Parashat Mishpatim should be taken simply, including "an eye for an eye", for this
was the state of Bnei Yisrael at that time, that they needed harsher manners like these to keep them from sin,
for their enslavement in Egypt had made them lose their ethical sense, and had a noble only had to pay money,
he would not be deterred from continuing to act cruelly, but if he knew they were to blind him, he would be
careful in the future. And Chazal went in the path of the prophets and judges who came before them, who
changed manners based on the needs of their time...

The Hoil Moshe suggests that these laws were written just for a specific historical period and the

judges were given the authority to change them for later generations. Why the change?

V. Ideal versus Reality

7"2:X"2 MW 137190 (8

This is what ought to be the judgment if we were to apply the | X>7w 237 P77 992 IR 77 72 .7V DN 7Y
principle of "measure for measure punishment” in all its | s19n T P 793P0 IR 7T TR T




severity. However, according to tradition only financial | 7727 Sy 701 9201 1@ N wws POon
compensation is exacted as we can' accurately measure how to 7 INWRY

apply the principle of “an eye for an eye” literally.

According to Seforno, why did Chazal decide to institute monetary compensation?

How does he understand the difference between peshat and derash?
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Case lI: A Stubborn and Rebellious Son

Isn't a bit harsh to kill your son for a bit of over-eating??
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If a man has a stubborn and rebellious son, who will not obey Yni PR 771031 1710 12 WIRY 1070 03 ()
the voice of his father or the voice of his mother, and, though YIY K9) DR 1797 TaR Dipar 1IN Pipa
they chasten him, will not listen to them, (19) then his father HX DR ROLIT 9] IR 2 300 () 079N
and his mother shall lay hold of him, and bring him out to the
elders of his city, and to the gate of his place, (20) and they
shall tell the elders of his city, "This son of ours is stubborn
and rebellious, he will not obey our voice; he is a glutton, and
a drunkard." (21) All the men of his city shall stone him to
death with stones. So you shall put away the evil from your
midst; and all Israel shall hear and fear.
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The verses speak of the son's rebelliousness and refusal to listen to his parents on the one hand and
on the other hand of his gluttony. What is the relationship between these two? How are we to

understand the Torah's prescribed punishment; isn't it a bit harsh to condemn the boy to death?

Commentary

(1) Philo On Special Laws 11

(229) For who can be more completely the benefactors of their children than parents, who have not only
caused them to exist, but have afterwards thought them worthy of food, and after that again of education both
in body and soul... For these reasons it is allowable for parents even to accuse their children, and to reprove
them with considerable severity, and even, if they do not submit to the threats which are uttered to them by
word of mouth, to beat them, and inflict personal punishment on them, and to imprison them; and if they
behave with obstinacy and resist this treatment, becoming stiff-necked through the greatness of their incurable
wickedness, the law permits them to chastise them even to the extent of putting them to Death. But still this
permission is not given to either the father by himself, or to the mother by herself, by reason of the greatness
of the punishment, which it is not fitting should be determined by one, but by both together, for it is not
probable that both the parents will agree about putting their child to death unless his iniquities are very
grievous... But parents have received not only the power of a ruler and governor over their children, but also
that of a master, according to both the very highest characteristics of the possession....




1" :R"2 0127 gwn R (2)

SY NAY 00 LOWA ANOWNT WRI RITW 2RY 797 DOIMTRI 2°1°2 00 117 YT RY WP 0OWNHI RN DRI XN
Y2 VDWW W AW 2197 KDY ,AWNY MR TN WARY 72 3N ,INOWA 12 9

m°P 0°127 190 (3)

He does not listen: Is it possible, even if his parents
said to light the lamp and he did not? We learn from
the doubling of the words "he did not listen" to make
a comparison. Just like the second appearance of the
phrase refers to gluttony, so too the first.
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What is the 8228 817 of the Sifre as how to understand the words "y 18;" what is the

conclusion?
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Rabbi Yosei HaGelili says: Is it simply due to the fact that the boy ate a tarteimar of meat and drank a half-
log of Italian wine that the Torah states that he shall be taken out to court to be stoned? Rather, the Torah
penetrated the ultimate mind-set of the stubborn and rebellious son that in the end he will squander his father’s
property, and then, seeking the pleasures to which he had become accustomed but not finding them, he will go
out to the crossroads and rob people. The Torah said he should die now when he is still innocent, and he
should not die later when he is guilty. This is because the death of the wicked is beneficial to them and also

beneficial to the world,

According to Rabbi Yose HaGelili, why does the boy deserve the punishment of death? What new

ethical issue does this answer create? Do you think you can ever punish "190 ow 5" ? What does

Chizkuni compare it to below:
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If you were to ask how it is that we punish someone
for a sin never committed, or punishable merely by a
fine, consider the law of the 771, someone observed
chasing a second person with clear intent to murder
that person unless stopped in time. Jewish law not
only permits, but expects us to kill this potential
murderer before he can carry out his evil intention
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At what point does someone become a rodef, only if he is really right about to kill, maybe if he is

concretely planning to kill, or even "7°nyi aw Hv"?
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Now, he is liable to two punishments: the first, because he dishonors his father and his mother and rebels against them,
and the second, because he is a glutton, and a drunkard, .... In general, then, as of now he [this stubborn and rebellious
son] has not committed a sin punishable by death, but is judged because of [what he is destined to become in] the end,
just as our Rabbis have mentioned. This is the sense of the expression, and all Israel shall hear, and fear, for he was not
executed due to the greatness of his sin, but in order to discipline the public, and so that he not become a menace to
others. It is the manner of Scripture so to warn that when the death-penalty is imposed as a deterrent, the execution
should serve as a benefit to others. Thus it mentioned the same in the case of the rebellious elder ...Similar is the case of
plotting witnesses ...Scripture also mentions it in the case of the beguiler ... but his death is to chasten the survivors...

In what circumstances is it fair to punish more severely than what is deserved so as to "make a

point" and set the guilty person as an example to dissuade others?
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Rabbi Yehuda says: If his mother was not identical to his father in voice, appearance, and height, he does not
become a stubborn and rebellious son. The Gemara asks: What is the reason for this? As the verse states: “He
will not obey our voices [kolenu]” And since we require that they be identical in voice, we also require that
they be identical in appearance and height. The Gemara asks: In accordance with whose opinion is that which
is taught in a baraita: There has never been a stubborn and rebellious son and there will never be one in the

future. And why, then, was the passage written? So that you may expound and receive reward

What new approach to our question emerges from the 8711 above? According to it, what is the
point of including the whole /7279 in the Torah? If the Torah didn't mean to punish any "gluttonous"”
disrespectful kid, why make it sound like that? What does Shadal say below?
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In earlier days: a father was in control of his house to punish or kill... but the Torah removed this from the
jurisdiction of the parent and gave it to the court, and therefore it was strict on the children who were
accustomed to this, but the judges, there is no doubt, that they were inclined to be lenient based on what
Moshe told them orally. And Chazal necessitate many conditions so that his death is almost impossible. And
this is an important rule: there are many laws which need to be stated in a threatening and exaggerated way
without it being justified to carry them out except in very extreme circumstances, and such things must be
transmitted to the judges in secret, which is why we are told that me must listen to the judge of every
generation...

One Last Approach...
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Supplementary Sources
Read the laws of the rebellious son as laid down in the Mishnah below — how is it trying to ensure

that this law "n»75 720y 89 757 89"? or perhaps, to ensure that this kid is inevitably to be a real
threat?
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