Two Talmuds: Do They Need to be Understood as One?
The Case of Tosefet Sheviit
Rabbi Jonathan Ziring: jziring@migdalhatorah.org
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Moed Katan 3b-4a

Are these prohibitions of plowing before the Sabbatical Year really halakhot transmitted to
Moses from Sinai? They are actually prohibitions based on explicit verses. As we learned in a
baraita with regard to the verse “In plowing and in reaping you shall rest” (Exodus 34:21)
that Rabbi Akiva says: It is unnecessary for the verse to speak about plowing and reaping
during the Sabbatical Year, as it was already stated: “But in the seventh year shall be a
sabbath of solemn rest for the land, a sabbath for the Lord; your field you shall not sow, and
your vineyard you shall not prune” (Leviticus 25:4). This teaches that during the seventh year
all agricultural labor is prohibited. Rather, the verse comes to prohibit plowing on the eve of
the Sabbatical Year that entered into the Sabbatical Year, i.e., plowing in the sixth year that
will benefit crops growing in the seventh year, and reaping the crops of the Sabbatical Year
that continued into the conclusion of the Sabbatical Year, i.e., reaping seventh-year produce
that continued to grow into the eighth year. Rabbi Yishmael says that this verse is to be
understood as referring to Shabbat and not to the Sabbatical Year, in accordance with the
straightforward meaning of the verse. It teaches as follows: Just as only optional plowing is
prohibited on Shabbat, as there is no instance where plowing fulfills a biblical mitzva, so too,
only optional reaping is prohibited, to the exclusion of the reaping of the omer offering,
which is a mitzva, and consequently permitted on Shabbat. Nonetheless, the first opinion cited
in the baraita, that of Rabbi Akiva, holds that the prohibition against plowing on the eve of the
Sabbatical Year is derived from an explicit verse. Rather, Rav Nahman bar Yitzhak said:
When we learned this as a halakha transmitted to Moses from Sinai, it was to permit plowing
in the case of young saplings until Rosh HaShana. In contrast, the verses that were cited come
to prohibit plowing in the case of mature and well-rooted trees thirty days before Rosh
HaShana of the Sabbatical Year. The Gemara asks: But since the halakha transmitted to Moses
from Sinai comes to permit plowing in the case of young saplings until Rosh HaShana, does it
not automatically follow that in the case of mature trees, plowing is prohibited before Rosh
HaShana? Therefore, not only the allowance, but the prohibition as well was learned by tradition
as a halakha transmitted to Moses from Sinai, and not from the verses. Rather, the halakha
transmitted to Moses from Sinai is the basis of the prohibition against plowing on the eve of the
Sabbatical Year according to the opinion of Rabbi Yishmael, who interprets the verse as
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referring to Shabbat, and not to the Sabbatical Year, whereas the verses are the basis of the
prohibition according to the opinion of Rabbi Akiva. The Gemara previously cited Rabbi
Yitzhak, who explained how Rabban Gamliel’s court nullified the extension to the prohibition
against plowing before the Sabbatical Year that had been enacted by Beit Shammai and Beit
Hillel. The Gemara now cites another opinion, which holds that Rabban Gamliel’s court
abolished the prohibition against plowing before the Sabbatical Year entirely. And Rabbi
Yohanan said that Rabban Gamliel and his court nullified the restrictions on working the
land on the eve of the Sabbatical Year based on a source written in the Torah. What is the
reason? He derives it by means of a verbal analogy between the word Shabbat stated with
regard to the Sabbatical Year in the verse: “But in the seventh year shall be a sabbath of solemn
rest for the land” (Leviticus 25:4), and the word Shabbat stated with regard to the weekly
Shabbat, which commemorates the Shabbat of Creation. Just as there, on Shabbat itself it is
prohibited to perform labor, but before and after Shabbat it is permitted, so too here, in the
case of the Sabbatical Year, during the Sabbatical Year itself it is prohibited to perform labor,
but before and after the Sabbatical Year it is permitted. Rav Ashi strongly objects to this: If
Rabban Gamliel and his court nullified the restrictions based on a verbal analogy, then according
to the one who said that the prohibition against plowing thirty days before Rosh HaShana of the
Sabbatical Year is a halakha that was transmitted to Moses from Sinai, can a verbal analogy
come and uproot a halakha that was transmitted to Moses from Sinai? And similarly, according
to the one who said that the prohibition against plowing is derived from a verse, can a verbal
analogy come and uproot a verse? Rather, Rav Ashi said: Rabban Gamliel and his court
held in accordance with the opinion of Rabbi Yishmael, who said that they learned this
prohibition as a halakha transmitted to Moses from Sinai. But they learned this halakha only
with regard to the time period when the Temple is standing. This is evidenced by the fact that it
is similar to the other halakha stated along with it, that of the water libation, which was part of
the service in the Temple. But when the Temple is not standing this halakha does not apply,
and therefore Rabban Gamliel and his court nullified the prohibition after the destruction of the
Temple.
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%+ Do we have freedom to understand the Mishna differently than the Gemara?
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Mishnah Bava Kamma 3:6

(6) With regard to two people who were walking in the public domain, or one who was
running and another one who was walking, or who were both running, and they damaged
one another, both of them are exempt.
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Bava Kamma 32a:16-22

MISHNA: With regard to two people who were walking in the public domain, or one who
was running and another one who was walking, or who were both running, and they
damaged one another, both of them are exempt. GEMARA: The Gemara comments: The
mishna is not in accordance with the opinion of Isi ben Yehuda. As it is taught in a baraita:
Isi ben Yehuda says that one who runs in the public domain and causes damage is liable to pay
for any damage he causes because his behavior is unusual in the public domain. And Isi
concedes with regard to one who runs and causes damage at twilight on the eve of Shabbat
that he is exempt, because he is running with permission. Rabbi Yohanan says: The
halakha is in accordance with the opinion of Isi ben Yehuda. The Gemara asks: And did
Rabbi Yohanan actually say this, that if one runs and causes damage he is liable? But doesn’t
Rabbi Yohanan say, as a principle, that the halakha is in accordance with an unattributed
mishna? And we learned in this mishna that if one was running and the other one was
walking, or if they were both running, they are exempt. The Gemara answers: The mishna,
which exempts one who was running, is referring to twilight on the eve of Shabbat, when
people are permitted to run in the public domain. The Gemara explains: From where is it
inferred that the mishna is referring to twilight on the eve of Shabbat? It is inferred from the fact
that it teaches: Or who were both running, they are exempt. Why do | need this case as
well? Now that the mishna teaches that if one was running and the other one was walking, the
one running is exempt, is it necessary to state that he is exempt when both of them were
running? Rather, this is what the mishna is saying: If one was running and the other one was
walking, he is exempt. In what case is this statement said? It is said with regard to twilight
on the eve of Shabbat, when running in the public domain is permitted. But on a weekday, if
one was running and the other one was walking, the one who was running is liable. If both
were running, even on a weekday, they are exempt. This emendation explains the need to
mention the case where both were running. The Master said above: And Isi concedes with
regard to one who runs and causes damage at twilight on the eve of Shabbat that he is exempt,
because he is running with permission. The Gemara asks: What is the reason that running at
twilight on the eve of Shabbat is considered to be with permission? The Gemara answers: It is
like that which Rabbi Hanina would say, as Rabbi Hanina would say at twilight on the eve of
Shabbat:
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Mishnah Ketubot 10:4

(4) In the case of one who was married to three women and died and the marriage contract
of this wife was for one hundred dinars and the marriage contract of this second wife was for
two hundred dinars, and the marriage contract of this third wife was for three hundred, and all
three contracts were issued on the same date so that none of the wives has precedence over any
of the others, and the total value of the estate is only one hundred dinars, the wives divide the
estate equally. If there were two hundred dinars in the estate, the one whose marriage contract
was for one hundred dinars takes fifty dinars, while those whose contracts were for two
hundred and three hundred dinars take three dinars of gold each, which are the equivalent of
seventy-five silver dinars. If there were three hundred dinars in the estate, the one whose
marriage contract was for one hundred dinars takes fifty dinars, the one whose contract was for
two hundred dinars takes one hundred dinars, and the one whose contract was for three
hundred dinars takes six dinars of gold, the equivalent of one hundred and fifty silver dinars.
Similarly, three individuals who deposited money into a purse, i.e., invested different amounts
of money into a joint business venture: If they incurred a loss or earned a profit, and now
choose to dissolve the partnership, they divide the assets in this manner, i.e., based upon the
amount that each of them initially invested in the partnership.
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Ketubot 93a:5-15

Similarly, three individuals who deposited money into a purse, i.e., invested different amounts
of money into a joint business venture: If they incurred a loss or earned a profit, and now
choose to dissolve the partnership, they divide the assets in this manner, i.e., based upon the
amount that each of them initially invested in the partnership. GEMARA: The Gemara asks
about the halakha in the case where the estate has two hundred dinars, in which case the wife
whose marriage contract was for one hundred dinars receives fifty dinars. Why should the wife
whose marriage contract was for one hundred take fifty? She should have the right to collect
only thirty-three and one-third dinars. Since her claim is only for the first hundred dinars, and
all three women have an equal right to this first hundred, it stands to reason that it should be
divided equally between the three of them. Shmuel said: This is a case where the wife whose
contract was for two hundred writes a document to the wife whose contract was for one
hundred dinars: I do not have any legal dealings or involvement with you with regard to the
first hundred dinars. Since she relinquished her share in the first hundred dinars, only two
claimants remain, the one whose contract was for one hundred and the one whose contract was
for three hundred, and they divide it equally between them. The Gemara asks: If that is so, say
the latter clause of that very same statement in the mishna, where it states that the wife whose
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contract was for two hundred and the one whose contract was for three hundred take three
dinars of gold each. This is difficult, because the wife whose contract was for three hundred
should be able to say to the wife whose contract was for two hundred: You have removed
yourself from the first hundred dinars, and so you have a claim only against the remaining
hundred. It should follow that the wife whose contract was for three hundred should take one
hundred in total, fifty from the first hundred and fifty from the second hundred, and the one
whose contract was for two hundred should receive only fifty, which is half of the second
hundred. The Gemara answers: This is not so, because the wife whose contract was for two
hundred can say to the wife whose contract was for three hundred: I have removed myself only
from legal dealings or involvement, i.e., | have not completely relinquished my rights to the
first hundred; I only agreed not to become involved in litigation with the wife whose marriage
contract was for one hundred dinars. However, | maintain my rights to the first hundred dinars
with regard to my involvement with you. Consequently, both women have equal rights to the
remaining one hundred and fifty dinars, and they divide it equally between them. The mishna
teaches that if there were three hundred dinars in the estate, the money is divided so that the
wife whose marriage contract was for one hundred receives fifty dinars, the wife whose contract
was for two hundred receives one hundred, and the one whose contract was for three hundred
receives one hundred and fifty dinars. The Gemara asks: Why does the one whose contract was
for two hundred receive one hundred dinars? She should have the right to receive only
seventy-five. As Shmuel explained above, since she agreed not to litigate with the wife whose
contract was for one hundred with regard to the first hundred, it turns out that she has a claim
only for one hundred and fifty of the remaining sum, since she clearly has no rights at all to the
third hundred; therefore, she should receive half of what she is suing for, which is seventy-five
dinars. The Gemara answers that Shmuel said: The case is where the one whose contract was
for three hundred writes a document to the one whose contract was for two hundred and to
the one whose contract was for one hundred dinars: I have no legal dealings or involvement
with you with regard to the first hundred dinars. Due to this agreement, the first hundred is
divided between the wife whose contract was for one hundred and the wife whose contract was
for two hundred, with each receiving fifty. The second hundred is divided between the wife
whose contract was for two hundred and the wife whose contract was for three hundred. As a
result of this, the wife whose contract was for two hundred ends up with a full hundred. The third
hundred goes exclusively to the wife whose contract was for three hundred, bringing her total to
one hundred and fifty dinars. Rav Ya’akov of Nehar Pekod said in the name of Ravina: The
mishna is not referring to cases where one of the women waived her rights, but rather to cases in
which they did not receive the inheritance all at once, but in installments; each time an
installment became available, the women repossessed a portion of the estate. The first clause is
referring to a case where there were two seizures of property, and the latter clause is similarly
referring to a case where there were two seizures of property. The Gemara explains: The first
clause of the mishna, where two hundred dinars were available, is referring to a case where there
were two seizures of property, as seventy-five dinars became available at one time and one
hundred and twenty-five dinars at another time. When the first installment became available,
each of the women had an equal claim to the money and they divided it equally, each receiving
twenty-five dinars. When the second installment became available, the woman whose contract
was for one hundred dinars had a claim to seventy-five dinars, and received one-third of that
amount, bringing her total to fifty. The other women also received an equal share of those
seventy-five dinars, and divided equally the remaining fifty dinars, bringing their totals to



seventy-five dinars apiece. The latter clause, where three hundred dinars were available, is also
referring to a case where there were two seizures of property, as seventy-five dinars became
available to them at one time and two hundred and twenty-five dinars at another time.
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Mishnah Nazir 5:5

(5) If there were people walking along the way, and one other person was approaching them,
and one of those walking said: | am hereby a nazirite if this person approaching us is so-and-
so. And another one of them said: | am hereby a nazirite if this is not so-and-so, while a third
member of the group said: | am hereby a nazirite if one of you two is a nazirite, and a fourth
said: 1 am hereby a nazirite if neither of you is a nazirite, and another added: | am hereby a
nazirite if both of you are nazirites. Finally, the last person said: | am hereby a nazirite if all
you who spoke before me are nazirites. Beit Shammai say that they are all nazirites, as by
saying: | am hereby a nazirite, they have accepted naziriteship upon themselves even if their
statements turn out to be incorrect. Beit Shammai maintain that a vow of naziriteship taken in
error is considered a valid vow of naziriteship. And Beit Hillel say: Only he whose statement
was not fulfilled is a nazirite. And Rabbi Tarfon says: Not a single one of them is a nazirite,
including those whose statements were correct. Rabbi Tarfon maintains that a vow of
naziriteship must be pronounced in an explicit manner, without any hint of uncertainty. In this
case, none of them knew for sure the identity of the person coming toward them, and therefore
they could not be certain they were nazirites at the time of their vows.
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Mishnah Berakhot 7:3

(3) The mishna delineates distinctions in the halakhot of the zimmun blessing, based on the
number of people present. How does one recite the zimmun? In a group of three people, the
one reciting the zimmun says: Let us bless the One from Whose food we have eaten. In a group
of three people and him, the one reciting the zimmun says: Bless the One from Whose food we
have eaten, as even without him there are enough people to recite the zimmun. With the increase
in the number of participants, the blessing is more complex. In a group of ten people, the one
reciting the zimmun says: Let us bless our God. In a group of ten people and him, the one
reciting the zimmun says: Bless our God. This formula is recited both in a group of ten and in a
group of one hundred thousand. In a group of one hundred people, the one reciting the
zimmun says: Let us bless the Lord our God. In a group of one hundred people and him, the
one reciting the zimmun says: Bless the Lord our God. In a group of one thousand people, the
one reciting the zimmun says: Let us bless the Lord our God, the God of Israel. In a group of
one thousand people and him, he says: Bless the Lord our God, the God of Israel. In a group of
ten thousand people, the one reciting the zimmun says: Let us bless the Lord our God, the
God of Israel, the God of Hosts, Who sits upon the cherubs, for the food that we have eaten.
In a group of ten thousand people and him, the one reciting the zimmun says: Bless the Lord
our God, the God of Israel, the God of Hosts, Who sits upon the cherubs, for the food that we
have eaten. The principle is that just as he recites the blessing, so too those present recite in
response: Blessed be the Lord our God, the God of Israel, the God of Hosts, Who sits upon
the cherubs, for the food that we have eaten. On a similar note, Rabbi Yosei HaGelili says:
According to the size of the crowd, they recite the blessing, as it is stated: “Bless you God in
full assemblies, even the Lord, you who are from the fountain of Israel” (Psalms 68:27).
Rabbi Akiva said that there are no distinctions based on the size of the crowd: What do we find
in the synagogue? Both when there are many and when there are few, as long as there is a
quorum of ten, the prayer leader says: Bless [barekhu] the Lord. Rabbi Yishmael said that in
the synagogue, one recites: Bless the Lord the blessed One.
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Berakhot 50a:10-11
We learned in our mishna with regard to the formula of zimmun: This formula is recited both in
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a group of ten and in a group of one hundred thousand. The Gemara raises an objection: The
mishna itself is difficult. On one hand, you said: This formula is recited both in a group of ten
and in a group of one hundred thousand; consequently, the two cases are the same. On the
other hand, it is then taught: In a group of one hundred people, the one reciting the zimmun
says; in a group of one thousand people, the one reciting the zimmun says; in a group of ten
thousand people, the one reciting the zimmun says. Evidently, the formula depends on the
number of people. Rav Yosef said: This is not difficult, as these two statements are the opinions
of different Sages. This is the opinion of Rabbi Yosei HaGelili, and that is the opinion of
Rabbi Akiva. As we learned in our mishna: Rabbi Yosei HaGelili says: According to the size
of the crowd, they recite the blessing, as it is stated: “Bless you God in full assemblies, even
the Lord, you who are from the fountain of Israel” (Psalms 68:27). We also learned in our
mishna that Rabbi Akiva said that there are no distinctions based on the size of the crowd:
What do we find in the synagogue? Both when there are many and when there are few, as long
as there is a quorum of ten, the prayer leader says: Bless the Lord. In the case of Grace after
Meals as well, the formula remains the same regardless of the number of people participating in
the zimmun.
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With all this, the hearts were minimized from all the afflictions and the later ones had to compile an
explanation and elucidation. Sometimes they tore down and fixed. When the scholars of the generation
agreed that something was a strong question, as they said “this Mishna is according to only one poistion”,
“remove from here”, “it is not a Mishna”, “it is missing words”, for perfection is not found amoung
creations, even the best of them, to the point where the laters ones could not argue with them even on
some things.

19. Derashot Beit Yishai 15 (after concluding, like Kesef Mishna, that the power of the Bavli comes
from consensus)
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20. Empires and Neighbors: Babylonian Jewish Identity in its Local and Imperial Context, Simcha
Gross (Dissertation, 2017) on the polemical letter of Pirkoi ben Bavoi (8™-9th century)

Pirgai's Rhetoric of Persecution

Pirgoi has a fairly straightforward series of arguments:

1. Palestinian Judaism, under Rome (and Greece, and even earlier with the
destruction of the First Temple), experienced persecution, whereas Babylonian
Judaism did not;

2. This persecution interrupted the transmission of Oral Torah in Palestine,
whereas in Babylonia the transmission continued uninterrupted;

3. Asa result, Babylonian Torah is authentic and reliable while Palestinian Torah

is not.

Pirgot outlines his basic attitude towards Palestinian tradition in the same breath as
he explains his reason for writing:

We have heard that students from the yveshiva came to you, 07270 0o78x waw uynw
among them those who were beforchand in the land of y[w20mp 0w e e
Israel, and they learned the customs of Israel and practiced S8~ paw 3738 1705 SR
the customs of persecution (minhagei shmad) that the 772 UmIw] Taws "33 W]
people of Tsrael practiced... e 0 Al d A

Pirgoi relates that he has heard of students who have come from Palestine to
Qayrawan and spread Palestinian customs, which he characterizes as minhagei shmad,

customs of persecution.®



These differing customs emerged, according to Pirqoi, as part of a broad historical

pattern in which Palestinian Jews, under Rome, were persecuted:

And Torah didn't cease from Israel in Babylonia, as it
says “And three ribs were in his mouth between his
teeth™ (Daniel 7:5), K. Yohanan says, ‘this refers to
Harran, Adiabene and Nisibis,”” which the evil Rome
sometimes swallowed, when they rule over these
cities, and sometimes they spat them out when the
Persians chase them out. The kings of Persia rule over
Edom, but the Evil Kingdom never ruled owver
Babylonia, and never crossed the Euphrates. And
[thus] the two yeshivot never forgot the Oral Torah nor
Halakha LeMa aseh up till the present, as it is written
“or it shall not be forgotten out of the mouths of their
seed” (Deut. 31:21)...%
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While Pirqoi portrays a persecution-riddled past tor Jews in Palestine, he paints an
almost diametrically opposed portrait of Babylonian Jewish history as experiencing
nothing but tranquility and continuity.?” This can be seen from a long exposition he offers

on the history of the Oral Torah in Babylonia,™



And also the Holy One, Blessed be He, made a
covenant with Israel that the Oral Torah would not he
forgotten by their mouths, or the mouths of their
children, until the end of all the generations. .. !

Therefore, the Holy One, blessed be He, established
two academies for Israel that they recite Torah day
and night, and gather twice a year, in [the months of]
Adar and Elul, from everywhere, and give and take in
the *battles of Torah.” until they fully clarify the
matter and establish the truth of the Halakha, and
bring proof from scripture, Mishnah and Talmud so
as not to trip up lsrael in matters of Torah.

And those two  veshivot did not  experience
deportation or persecution [or plundering] and neither
Greece nor Edom [i.e. Rome] ruled over them.**

And the Holy One, Blessed be He, removed them 12
years before the destruction of the [First] Temple,
with their Torah and their teaching/Talmud, as it says
“He exiled all of Jerusalem: all the commanders and
all the warriors [gibborim] — ten thousand exiles — as
well as all the craftsmen and smiths; only the poorest
people in the land were left.” (2 Kings 24:14). Now
what strength [gevuwrah, from the warriors, or
gibborim] do people poing into exile possess?!
Rather, these are the warriors [gibborey] of Torah
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[and thus it says about them that they are all warriors
who make war, [namely] the wars of Torah], for so it
says in it [the T'orah] “therefore the Book of the Wars
of the Lord speaks of...” (Numbers 21:14) [meaning,

the Torah is referred to as the “Book of the Wars,” so
we see Torah and Wars are equated with one another].

And among them [the exiles] were “the craftsmen and
smiths” (2 Kings 24:14). [They were called]
harash/craftsmen, because when one of them spoke,
everyone became [silent] like mutes (hereshin).
[They were called] masgér/smiths, because when one
of them closes (sorér) a matter of impurity and purity
or what is prohibited and what is permitted, there is
no one in the world able to [re]open [the matter] and
declare clean...*...And it is written. “The Lord has
kept ready the calamity and has brought it upon us,
for the Lord our God is righteous...” {Daniel 9:14).
Now, is it because God is righteous that he “kept
ready the calamity and... brought it?"%
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Rather, the Holy One, Blessed be He, acted 9s0%" 0y 373pn by np7y 8%
righteously for Israel by moving up for them the exile P78 M%7 721> M7 177 oTpaw
of Jechonia 12 years before the exile of Zedekiah, so 739 5vaw a0 (3n) nonwn 85w 712
that the Oral Torah would not be forgotten from oToaw nEwyey %% S
Israel, nor the halakha le-maaseh that is in their 7v oM omam omaw W
mouths that they learned from their rabbis, and their B e By ey iy e i T 1]
rabbis from their rabbis, all the way till our teacher

Moses, halakha le-moshe misinai,

In Pirqoi’s schema, there is therefore never a moment of rupture in the Babylonian
tradition. Torah escapes Palestine before the destruction of the first temple and travels,
untainted, to Babylonia. Babylonia’s preservation of the Oral Torah will, with divine
guidance, continue until the end of days. Pirgoi's narrative essentially takes halakha le-
moshe mi-sinai to mean, quite literally, an unbroken chain of tradition dating back to
Sinai.*?
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25. Rabbi Louis Ginzberg
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